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(1) The tentative date, time, and
place of the hearing;

(2) The legal authority and jurisdic-
tion under which the hearing is being
held;

(3) The matters of fact and law to be
asserted;

(4) A description of the procedures for
the conduct of the hearing;

(5) The name, address, and telephone
number of the defendant’s representa-
tive and the representative for NSF;
and

(6) Such other matters as the ALJ
deems appropriate.

HEARING PROCEDURES

§681.12 What kind of hearing is con-
templated?

The hearing is a formal proceeding
conducted by the ALJ during which a
defendant will have the opportunity to
cross-examine witnesses, present testi-
mony, and dispute liability.

§681.13 At the hearing, what rights do
the parties have?

Each party has the right to:

(a) Be represented by a representa-
tive;

(b) Request a pre-hearing conference
and participate in any conference held
by the ALJ;

(c) Conduct discovery;

(d) Agree to stipulations of fact or
law which will be made a part of the
record;

(e) Present evidence relevant to the
issues at the hearing;

(f) Present and cross-examine wit-
nesses;

(g) Present arguments at the hearing
as permitted by the ALJ; and

(h) Submit written briefs and pro-
posed findings of fact and conclusions
of law after the hearing, as permitted
by the ALJ.

§681.14 What is the role of the ALJ?

An ALJ retained by NSF serves as
the presiding officer at all hearings.

(a) The ALJ shall conduct a fair and
impartial hearing, avoid delay, main-
tain order, and assure that a record of
the proceeding is made.

(b) The ALJ has the authority to—

§681.15

(1) Set and change the date, time,
and place of the hearing upon reason-
able notice to the parties;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to identify or
simplify the issues, or to consider
other matters that may aid in the ex-
peditious disposition of the proceeding;

(4) Administer oaths and affirma-
tions;

(5) Issue subpoenas requiring the at-
tendance of witnesses and the produc-
tion of documents at depositions or at
hearings;

(6) Rule on motions and other proce-
dural matters;

(7) Regulate the scope and timing of
discovery;

(8) Regulate the course of the hearing
and the conduct of representatives and
parties;

(9) Examine witnesses;

(10) Receive, rule on, exclude, or
limit evidence;

(11) Upon motion of a party, take of-
ficial notice of facts;

(12) Upon motion of a party, decide
cases, in whole or in part, by summary
judgment where there is no disputed
issue of material fact;

(13) Conduct any conference, argu-
ment or hearing on motions in person
or by telephone; and

(14) Exercise such other authority as
is necessary to carry out the respon-
sibilities of the ALJ under this part.

(c) The ALJ does not have the au-
thority to find Federal statutes or reg-
ulations invalid.

§681.15 How are the functions of the
ALJ separated from those of the in-
vestigating official and the review-
ing official?

(a) The investigating official, the re-
viewing official, and any employee or
agent of the authority who takes part
in investigating, preparing, or pre-
senting a particular case may not, in
such case or a factually related case:

(1) Participate in the hearing as the
ALJ;

(2) Participate or advise in the review
of the initial decision by the authority
head; or

(3) Make the collection of penalties
and assessment under 31 U.S.C. 3806.
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§681.16

(b) The ALJ shall not be responsible
to or subject to the supervision or di-
rection of the investigating official or
the reviewing official.

§681.16 Can the reviewing official or
ALdJ be disqualified?

(a) A reviewing official or an ALJ
may disqualify himself or herself at
any time.

(b) Upon motion of any party, the re-
viewing official or ALJ may be dis-
qualified as follows:

(1) The motion must be supported by
an affidavit containing specific facts
establishing that personal bias or other
reason for disqualification exists, in-
cluding the time and circumstances of
the discovery of such facts;

(2) The motion must be filed prompt-
ly after discovery of the grounds for
disqualification or the objection will be
deemed waived; and

(3) The party, or representative of
record, must certify in writing that the
motion is made in good faith.

(c) Once a motion has been filed to
disqualify the reviewing official, the
ALJ will halt the proceedings until re-
solving the matter of disqualification.
If the ALJ determines that the review-
ing official is disqualified, the ALJ will
dismiss the complaint without preju-
dice. If the ALJ disqualifies himself or
herself, the case will be promptly reas-
signed to another ALJ.

§681.17 What rights are there to re-
view documents?

(a) Once the ALJ issues a hearing no-
tice pursuant to §681.11(b), and upon
written request to the reviewing offi-
cial, the defendant may:

(1) Review any relevant and material
documents, transcripts, records, and
other materials that relate to the alle-
gations set out in the complaint and
upon which the findings and conclu-
sions of the investigating official are
based, unless such documents are sub-
ject to a privilege under Federal law.
Upon payment of fees for duplication,
the defendant may obtain copies of
such documents; and

(2) Obtain a copy of all exculpatory
information in the possession of the re-
viewing official or investigating offi-
cial relating to the allegations in the
complaint, even if it is contained in a

45 CFR Ch. VI (10-1-13 Edition)

document that would otherwise be
privileged. If the document would oth-
erwise be privileged, only that portion
containing exculpatory information
must be disclosed.

(b) The notice sent to the Attorney
General from the reviewing official as
described in §681.5(a) is not discover-
able under any circumstances.

(c) If the reviewing official does not
respond to the defendant’s request
within 20 days, the defendant may file
a motion to compel disclosure of the
documents with the ALJ subject to the
provisions of this section. Such a mo-
tion may only be filed with the ALJ
following the filing of an answer pursu-
ant to §681.9.

§681.18 What type of discovery is au-
thorized and how is it conducted?

(a) The following types of discovery
are authorized:

(1) Requests for production of docu-
ments for inspection and copying;

(2) Requests for admissions of au-
thenticity of any relevant document or
of the truth of any relevant fact;

(3) Written interrogatories; and

(4) Depositions.

(b) For the purpose of this section,
the term ‘‘documents’ includes infor-
mation, documents, reports, answers,
records, accounts, papers, and other
data and documentary evidence. Noth-
ing contained herein shall be inter-
preted to require the creation of a doc-
ument.

(c) Unless mutually agreed to by the
parties, discovery is available only as
ordered by the ALJ. The ALJ shall reg-
ulate the timing of discovery.

(d) Motions for discovery. (1) A party
seeking discovery may file a motion
with the ALJ. Such a motion shall be
accompanied by a copy of the requested
discovery, or in the case of depositions,
a summary of the scope of the proposed
deposition.

(2) Within ten days of service, a party
may file an opposition to the motion
and/or a motion for protective order as
provided in §681.22.

(3) The ALJ may grant a motion for
discovery only if he or she finds that
the discovery sought—

(i) Is necessary for the expeditious,
fair, and reasonable consideration of
the issues;
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